HAMILTON POLICE SERVICE
CONFIDENTIAL
RECOMMENDATION REPORT
The Hamilton Police Services Board has agreed that this
Report and Appendices be made public.
TO:
BOARD MEETING DATE:
SUBJECT:
REPORT NUMBER:
SUBMITTED BY:

Chair and Members
Hamilton Police Services Board
July 29, 2021
Request for Extension – Service of Notice of Hearing –
Section 83(17) of Police Services Act
Police Constable DARREN SMITH
21-078
Frank Bergen, Chief of Police

SIGNATURE:

RECOMMENDATION
That the Hamilton Police Services Board receive for processing the Application to
extend the time for service of a Notice of Hearing against Police Constable Darren
Smith regarding allegations of misconduct under Part V of the Police Services Act,
as amended.
EXECUTIVE SUMMARY
The purpose of this report is to comply with the Police Services Act in respect of the service
of a Notice of Hearing on a police officer, Police Constable Darren Smith, after 6 months
have elapsed from the day on which the facts on which the complaint is based first came to
the attention of the chief of police. An Investigative Report into the actions of Police
Constable Darren Smith has substantiated misconduct. Numerous efforts to personally
serve Police Constable Darren Smith with the Notice of Hearing within the six-month period
have been unsuccessful, necessitating an Application before the Board to allow for service
beyond the six-month time period.

FINANCIAL – STAFFING – LEGAL IMPLICATIONS
Financial: N/A
Staffing: N/A
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Legal Implications:
This Application is submitted for approval of the Board for the service of a Notice of Hearing
against Police Constable Darren Smith. The Investigation Report has substantiated four
allegations of misconduct against Officer Smith. The Draft Notice of Hearing is attached as
Appendix A and the Statement of Particulars is attached as Appendix B. The Investigative
Report is attached as Appendix C.
Section 83(17) of the Police Services Act states:
If six months have elapsed since the day described in subsection (18), no notice of
hearing shall be served unless the Board, in the case of a municipal police officer, or
the Commissioner, in the case of a member of the Ontario Provincial Police, is of the
opinion that it was reasonable, under the circumstances, to delay serving the notice
of hearing.
The applicable subsection, section 83(18)(c), states:
The day referred to in subsection (17) is,
…
(c) in the case of a hearing in respect of a complaint made under this Part by a chief
of police or board, the day on which the facts on which the complaint is based first
came to the attention of the chief of police or board, as the case may be.
The Board must review the delay as a whole and from an objective standpoint. It is fair for
the Board to consider the chronology of events, set out below, to determine whether it is
reasonable to delay service of the notice of hearing in the circumstances.
Applications of this nature have historically been heard in an in camera session of the Board.
This was the standard practice across the Province of Ontario. The decision of the Ontario
Court of Appeal in Canadian Broadcasting Corporation v. Ferrier (released on December
27, 2019) must now be addressed by the Board prior to confirming its process under section
83(17) of the Police Services Act.
The Ferrier decision involved a challenge to the Thunder Bay Police Services Board decision
to hold an Extension Application process in camera. The Ontario Court of Appeal held that
a decision maker or Board must consider each application in light of its authority to hold a
closed meeting or hearing under section 35(4) of the Police Services Act. Section 35 states
that police services board meetings are presumptively open and this is consistent with
section 2(b) of the Charter of Rights and Freedoms. Section 35(4) permits closed meetings
or hearings to protect intimate financial or personal matters. The Board must balance the
right to an open meeting (section 2(b) of the Charter) against the statutory objectives to
protect intimate financial or personal matters (section 35(4) of the Act). In performing this
balancing exercise, the Board must consider the following contextual factors:
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Whether the issue before the Board involves a systemic issue or a more
individualized complaint;
Whether the issue has generated keen public interest;
Whether the media has become involved;
Whether information sought to be protected has already been publicized;
Whether there is a need for transparency in a highly contentious issue;
The nature of the information sought to be protected;
The sensitivity of the information sought to be protected;
Where
individuals
are
involved,
the
desirability
of
protecting
a
complainant/witness/informant;
The type of harm likely to be caused by the publication of the information;
Whether the prohibiting of the publication of parts of the information would provide
protection.

The following procedural steps will have to be addressed or taken by the Board:
1. Confirm whether the Application will be dealt with in the public session or the closed
session of a future Board Meeting.
2. The Board is to only receive the Application at this meeting.
3. The respondent officer, Police Constable Darren Smith, must be provided with a full
copy of this Application, including all appendices. Officer Smith must be provided
with an opportunity to file written submissions in response to the Application prior to
the Board making its decision.

INFORMATION
Chronology
Officer Smith has been absent from work since November 19, 2018. On January 24, 2019,
he was approved for a
.
On June 20, 2019, Police Constable Darren Smith was charged with four criminal offences,
as set out in the Draft Notice of Hearing (See Appendix A) and Statement of Particulars (See
Appendix B) attached to this report. He was suspended with pay on June 19, 2019.
Officer Smith pleaded not guilty and had a trial in the Ontario Court of Justice before the
Honourable Justice Joseph Nadel. On December 22, 2020, Officer Smith was found guilty
of all four counts of the criminal charges against him. These findings of guilt constitute
Discreditable Conduct pursuant to section 2(1)(a)(ix) of the Code of Conduct, set out in
Regulation 268/10 to the Police Services Act, as amended.
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Following the findings of guilt, the Hamilton Police Service Professional Development
Division completed an investigation into the alleged misconduct. All of the documents
related to the criminal charges were obtained and reviewed. The Investigation Report was
completed by the assigned investigator on February 9, 2021. The report was reviewed and
approved by Superintendent Nancy Goodes-Ritchie in February 11, 2021 (See Appendix
C).
According to section 83(17) of the Police Services Act, the notice of hearing was to be
served on Police Constable Darren Smith by June 22, 2021.
Attempts at Service
Following the completion of the Investigative Report, a Notice of Hearing was drafted and
the Hamilton Police Service began its attempts to service the notice on Police Constable
Smith.
The first attempt at personal service was at the sentencing hearing in respect of the criminal
charges on March 23, 2021. Detective Ben Licop of the Professional Development Division
attended at the assigned courtroom and attempted to serve the Notice of Hearing. Detective
Licop made several attempts at service that day, both in the courtroom and in the hallway
of the courthouse. However, Police Constable Darren Smith refused to accept service of
the documents. Arrangements were made to attempt personal service at a further court
appearance on April 19, 2021; however, that appearance proceeded by Zoom Conference.
Given the difficulty in effecting personal service, the Service reached out to Officer Smith’s
criminal defence counsel on May 21, 2021. Counsel confirmed that he did not have
instructions or authority to accept service on behalf of Officer Smith for Police Services Act
related matters. In addition, on May 21, 2021, the Service wrote to the Hamilton Police
Association to inquire as to whether it could assist in effecting service on Officer Smith. On
May 27, 2021, the Association confirmed that it did not have instructions to accept service
of documents on behalf of Officer Smith.
Following these attempts at service through criminal defence counsel and the Association,
the Service began efforts to serve Officer Smith personally at his residence. The Service
retained the services of a Process Serving Company. On May 26, 2021, a process server
attended at an address in Hamilton, Ontario, which was on file with Human Resources as
the address of Officer Smith. The process server spoke to a female at the address who
indicated that Officer Smith no longer resided at the address.
Further inquiries identified an address in Guelph, Ontario as the current residence of Officer
Smith. On the afternoon of June 1, 2021, a process server attended at the Guelph
residence. Nobody came to the door. However, a Dodge vehicle was located in the
driveway. A second attempt was made by knocking at the door, again with no answer. On
the evening of June 1, 2021, a second attempt was made by another process server. The
process server knocked on the door, with no response. A card was left at the door for the
occupants to contact him. The Dodge vehicle was again located in the driveway. The
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process server spoke to a neighbor who confirmed that Officer Smith resided at the Guelph
address and that he should be home if the Dodge vehicle is in the driveway. The process
server attended at the door and knocked again, with no answer.
On the morning of June 3, 2021, the process server who had attended on the evening of
June 1, 2021 made another attempt to effect service at the Guelph address. The process
server noted that the card he had left at the door was gone. He also noted that the Dodge
vehicle was in the driveway. He knocked on the door, and there was no answer. He left a
second note on the door. He tried knocking and ringing the doorbell several times, to no
avail.
Following these unsuccessful attempts to serve Officer Smith personally through a process
server, the Professional Standards Division began attempts to serve Officer Smith. On June
9 through 11, 2021, Superintendent William Mason made nine separate attempts to contact
Officer Smith, either on his cell phone or at the land line associated with the Guelph
residence. On three occasions, Superintendent Mason left a voicemail message on the cell
phone, advising that the Service had a Notice of Hearing to serve on him. In the message,
Superintendent Mason advised that he was willing to arrange an in person meeting at a
location of Officer Smith’s choosing to serve the documents. In the alternative,
Superintendent Mason offered to serve the documents electronically if Officer Smith would
provide him with an e-mail address. Superintendent Mason left his contact information on
the message and asked Officer Smith to call him back. Superintendent Mason never
received a call back.
Given that Superintendent Mason’s repeated attempts at communication with Officer Smith
were unsuccessful, the Professional Standards Branch made efforts to serve the documents
personally on Officer Smith at the Guelph residence. Attempts at personal service were
made on the following dates: June 14, 2021, June 15, 2021, June 17, 2021 and June 21,
2021. On June 14 and 15, the Dodge vehicle was observed to be in the driveway of the
Guelph residence when officers attended.
On June 16, 2021, Detective Ben Licop spoke to Officer Smith’s Probation Officer. She
stated that she had spoken to Officer Smith, who confirmed the following:
•
•
•

•
•

Officer Smith is aware that the Hamilton Police Service is attempting to serve him
with documents and have been to his residence
Officer Smith denied ever being home when service was attempted. He said that
he found out through neighbours
Officer Smith is aware that one of the documents is a Notice of Hearing and there
must be dates set. If he is not served, the dates will have to be postponed and
this will be to his advantage
Officer Smith has no intention of returning calls to the Hamilton Police Service
Officer Smith advised that he was not actively evading service
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Attempts at personal service were discontinued after the attempt on June 21, 2021. Despite
Officer Smith’s assertions to the contrary, it is the position of the Service that Officer Smith
has been actively avoiding service of the Notice of Hearing.
Given the serious nature of the charges, and the fact that the Service will be seeking the
dismissal of the officer if the misconduct is proven, the Service has made great efforts to
have the officer served personally. However, if this Application is granted, the Service will
avail itself of the provisions of the Police Services Act for alternatives to personal service.

ALTERNATIVES FOR CONSIDERATION
Not applicable

APPENDICES AND SCHEDULES ATTACHED
Appendix “A” – Draft Notice of Hearing
Appendix “B” – Draft Statement of Particulars
Appendix “C” – Investigative Brief

FB/M.Visentini
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HAMILTON POLICE SERVICE
POLICE SERVICES ACT, R.S.O. 1990, c. P.15, as amended

NOTICE OF HEARING
TO:

POLICE CONSTABLE DARREN SMITH

It is alleged that you committed the following acts of misconduct contrary to section
80(1)(a) of the Police Services Act, R.S.O. 1990 c. P.15, as amended:

COUNT ONE – DISCREDITABLE CONDUCT
You are alleged to have committed Discreditable Conduct in that on December 22, 2020,
being a sworn member of the Hamilton Police Service, you were found guilty of an
indictable criminal offence or a criminal offence punishable upon summary conviction,
namely, that on or about the 22nd day of July, 2018, you did knowingly use a forged
document to wit: Hamilton Police Service Firearms Destruction Waiver as if the
document were genuine, contrary to the provisions of Section 368(1.1) of the Criminal
Code of Canada, thereby constituting an offence against discipline, as prescribed in
section 2(1)(a)(ix) of the Code of Conduct, Regulation 268/10, as amended.
COUNT TWO – DISCREDITABLE CONDUCT
You are alleged to have committed Discreditable Conduct in that on December 22, 2020,
being a sworn member of the Hamilton Police Service, you were found guilty of an
indictable criminal offence or a criminal offence punishable upon summary conviction,
namely, that on or between the 3rd day of July in the year 2018 and the 22nd day of July
in the year 2018 at the City of Hamilton in the said region, you did knowingly make a
false document to wit: forged a signature with intent that it be acted upon or used as
genuine and did thereby commit forgery, contrary to the provisions of Section 367 of the
Criminal Code of Canada, thereby constituting an offence against discipline, as
prescribed in section 2(1)(a)(ix) of the Code of Conduct, Regulation 268/10, as amended.
COUNT THREE – DISCREDITABLE CONDUCT
You are alleged to have committed Discreditable Conduct in that on December 22, 2020,
being a sworn member of the Hamilton Police Service, you were found guilty of an
indictable criminal offence or a criminal offence punishable upon summary conviction,
namely, that on or about the 30th day of November in the year 2017 at the City of
Hamilton in the said region, you did knowingly make a false document to wit: forged a
signature with intent that it be acted upon or used as genuine and did thereby commit
forgery, contrary to the provisions of Section 367 of the Criminal Code of Canada,
thereby constituting an offence against discipline, as prescribed in section 2(1)(a)(ix) of the
Code of Conduct, Regulation 268/10, as amended.
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COUNT FOUR – DISCREDITABLE CONDUCT
You are alleged to have committed Discreditable Conduct in that on December 22, 2020,
being a sworn member of the Hamilton Police Service, you were found guilty of an
indictable criminal offence or a criminal offence punishable upon summary conviction,
namely, that on or about the 30th day of November in the year 2017 at the City of
Hamilton in the said region did knowingly use a forged document to wit: Hamilton Police
Service Firearms Waiver as if the document were genuine, contrary to the provisions of
Section 368(1.1) of the Criminal Code of Canada, thereby constituting an offence against
discipline, as prescribed in section 2(1)(a)(ix) of the Code of Conduct, Regulation 268/10,
as amended.
This is therefore to command you to appear before NAME OF HEARING OFFICER
on DATE AND TIME OF FIRST APPEARANCE, at LOCATION OF FIRST
APPEARANCE, to answer to said allegations.
Dated this

day of

, 2021.

CHIEF OF POLICE FRANK BERGEN

Copy served on officer, this

day of

, 2021.

(Officer Effecting Service)

NOTE:

This hearing is held pursuant to the Police Services Act and the
Statutory Powers Procedure Act, which latter Act provides that if
any party notified does not attend at the hearing, the tribunal may
proceed in the absence of the party and the party will not be
entitled to any further notice of the proceedings.

Copy received at time of service by:
POLICE CONSTABLE DARREN SMITH

NOTICE OF INCREASED PENALTY

TAKE NOTICE that pursuant to section 85(4) of the Police Services Act,
the penalty of demotion or dismissal may be imposed if the misconduct
with which you are charged is proven on clear and convincing evidence.
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NOTICE OF RIGHT TO EXAMINE EVIDENCE

TAKE NOTICE that pursuant to section 83(5) of the Police Services Act,
you are entitled to an opportunity to examine any physical or documentary
evidence that will be produced or any report whose contents will be given
in evidence at the hearing.

You may obtain such disclosure by personally contacting the Prosecutor
or through your Counsel or Agent.
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HAMILTON POLICE
POLICE SERVICES ACT R.S.O. 1990, c. P.15, as amended

STATEMENT OF PARTICULARS
TO:

Police Constable Darren Smith

TAKE NOTE: Full particulars of the allegations are set out within the
Hamilton Police Service Professional Standards Investigation Report.
1. On June 20, 2019, Police Constable Darren Smith was charged on Court
Information 19-5373 with four counts as follows:
(1) that on or about the 22nd day of July, 2018, he did knowingly use a forged
document to wit: Hamilton Police Service Firearms Destruction Waiver as
if the document were genuine, contrary to the provisions of Section
368(1.1) of the Criminal Code of Canada.
(2) that on or between the 3rd day of July in the year 2018 and the 22nd day of
July in the year 2018 at the City of Hamilton in the said region, he did
knowingly make a false document to wit: forged a signature with intent that
it be acted upon or used as genuine and did thereby commit forgery,
contrary to the provisions of Section 367 of the Criminal Code of Canada.
(3) that on or about the 30th day of November in the year 2017 at the City of
Hamilton in the said region, he did knowingly make a false document to
wit: forged a signature with intent that it be acted upon or used as genuine
and did thereby commit forgery, contrary to the provisions of Section 367
of the Criminal Code of Canada.
(4) that on or about the 30th day of November in the year 2017 at the City of
Hamilton in the said region, he did knowingly use a forged document to
wit: Hamilton Police Service Firearms Waiver as if the document were
genuine, contrary to the provisions of Section 368(1.1) of the Criminal
Code of Canada
2. Police Constable Darren Smith pleaded not guilty and had a trial in the
Ontario Court of Justice before the Honourable Justice Joseph Nadel.
COUNT ONE – DISCREDITABLE CONDUCT
3. On December 22, 2020, Police Constable Darren Smith was found guilty of
Count 1 on Court Information 19-5373. (Investigation Report, Certified Copy
of Court Information and Reasons for Judgement of the Honourable
Joseph Nadel).
4. The finding of guilt constitutes Discreditable Conduct.
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COUNT TWO – DISCREDITABLE CONDUCT
5. On December 22, 2020, Police Constable Darren Smith was found guilty of
Count 2 on Court Information 19-5373. (Investigation Report, Certified Copy
of Court Information and Reasons for Judgement of the Honourable
Joseph Nadel).
6. The finding of guilt constitutes Discreditable Conduct.
COUNT THREE – DISCREDITABLE CONDUCT
7. On December 22, 2020, Police Constable Darren Smith was found guilty of
Count 3 on Court Information 19-5373. (Investigation Report, Certified Copy
of Court Information and Reasons for Judgement of the Honourable
Joseph Nadel).
8. The finding of guilt constitutes Discreditable Conduct.
COUNT FOUR - DISCREDITABLE CONDUCT
9. On December 22, 2020, Police Constable Darren Smith was found guilty of
Count 4 on Court Information 19-5373. (Investigation Report, Certified Copy
of Court Information and Reasons for Judgement of the Honourable
Joseph Nadel).
10. The finding of guilt constitutes Discreditable Conduct.

